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::::::: IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA, ::::::  

TINSUKIA: ASSAM 

G.R. CASE NO: 78 OF 2011 

U/ Sec 409 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI PRADIP SONUWAL 

S/O: LATE JYOTIN SONUWAL  

ADDRESS: BOR DIRAK, KAKOPATHAR 

P.S.:  KAKOPATHAR, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA 

TINSUKIA 

FOR THE STATE:  Mrs. SULEKHA KAR, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. PUTUKAN CHIRIN, LEARNED ADVOCATE 

CHARGE FRAMED ON:   07/07/12 

EVIDENCE RECORDED ON: 25/07/12, 17/07/13, 22/09/16, 25/01/17 & 01/03/17 

ARGUMENT HEARD ON: 23/02/18 

JUDGMENT DELIVERED ON: 28/02/18 

JUDGMENT: 

The role of a public servant is significant for the growth of a nation. This country 

had problems relating to corruption and misappropriations. In India, corruption 

continues to be a problem tearing the way of good governance. There is 

corruption in all spheres, and people are adversely affected in their day-to-day 
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life, the corrupt invent new methods of cheating the Government and public. 

Since ancient times corruption has been prevalent in this country and there has 

been instances of misappropriation of cases. It is necessary to have checks and 

balances for the public servants and there should be scrutiny of the records of 

public servants. In KAUTIIYA‟S “ARTHASHASTRA” he recommends that public 

servants, „while engaged in work, they were to be daily examined; for, men were 

naturally fickle minded and like horses at work exhibited constant change in 

their temper. Hence the agency and tools, which they made use of, the place and 

time of the work they were engaged in, as well as the precise form of the work, 

the outlay, and the results shall always, be ascertained… hence the chief officer 

of each department (ADHIKARANA) was to be thoroughly scrutinized the real 

amount of the work done, the receipts realized from, and the expenditure 

incurred in that departmental work both in detail and in the aggregate‟. 

This is case which deals with an act which has been alleged to have been 

committed by an officer of the agricultural department who happens to be a 

public servant and he was alleged to have been engaged in acts of 

misappropriation of money.  

FACTS OF THE CASE 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as the FIR) whereby the informant has alleged that it was in the year 2010 

that there was intimation from the agricultural department, SADIYA that there was a 

proposal for cultivation of 150 bighas of land and the amount was fixed to the tune 

of Rs. 10,50,000/- which was meant for JOGAKHONG POTATO SOCIETY. The 

amount of Rs. 7000/- per bigha would be given to the cultivators. It was the accused 

person PRADIP SONUWAL who took signatures of the farmers and thereby he had 

misappropriated the money. Finally, he lodged the FIR. The criminal law was set in 

motion with the lodging of this FIR.     

2. Accordingly, the case was registered as SADIYA P.S case No. 53/11 u/s 409/384 of 

IPC and S.I. J.N. SAIKIA was entrusted to investigate the case and finally the charge-

sheet was submitted by him u/sec 409 of IPC. 

3. The accused person appeared before the court and he was allowed to go on bail and 

as per provisions of sec 207 CrPC. The copy was furnished to the accused person. 

After hearing both sides charge u/s 409 of IPC was read over and explained to the 
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accused person to which he pleaded not guilty and claimed to be tried by my learned 

predecessor.  

4. In this case the prosecution has examined as many as 6 PW’S to prove this case. The 

statement of the accused person is hereby recorded and his plea is of total denial. 

The defence doesn’t want to adduce any DW’S from their side.  

5. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused person being in the capacity of public servant of the 

agricultural department and thereby being entrusted with property as a 

public servant and such property was there in his dominion as a public 

servant & thereby he had committed misappropriation to the tune of Rs. 

10,50,000/- (ten lakhs & fifty thousand) which was meant for 

JOGAKHONG POTATO SOCIETY and thereby  committed an offence 

punishable u/s 409 of IPC? 

Discussion, Decision and Reasons there on: 

6. PW-1 KUNJA BASUMUTARY in his evidence has deposed that in the year 2011 the 

agricultural department had issued for their self- help group “JOGAKHONG POTATO 

SOCIETY” for the production of potatoes and there was issue of 350 bags of 

potatoes & 120 bags of fertilizers. They took a loan of Rs. 3. 25 lakhs from the 

UNION BANK, CHAPAKHOWA BRANCH. They took the loan and started production. 

There was an agreement with the accused person that for per bigha there will be a 

subsidy of Rs. 7000/- from the department and because of it the production of 160 

bighas of land was carried out. But the agreement was not carried out as it should 

have been. They came to know from the head office at GUWAHATI that his signature 

has been forged and it has been written that he as well as group members had 

received the amount of Rs. 7000/-. Later on, they came to know that the accused 

person had used (PARIKHUD) the loan amount but they didn’t used the amount.  

7. The examination in chief of PW1 was further reserved and finally the prosecution 

side has failed to examine PW1 and thereafter the evidence of PW’s was closed in 

this case as per order of my learned predecessor vide order dated 08/01/2018.  

8. In this case, it is quite apparent and clear that the evidence of PW1 cannot be 

accepted in toto as PW1 has not faced the test of cross examination and hence in 

such a case the evidence of PW1 is hereby expunged for the ends of justice.  
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9. PW-2 SUREN DAIMARY in his evidence has deposed that the accused had given 

assurance that he will pay Rs. 7000/- for the 150 bighas of land per bighas. The 

accused had also assured that he will do boring of the cultivation but he didn’t do it. 

Before he left he had used the entire loan amount and thereafter left the place.   

10. During his cross examination he stated that he didn’t had any idea about the 

documents of the accused person. The said fact is known to the accused person. The 

loan amount was taken out by the accused or the informant and they took loan from 

the UNION BANK, CHAPAKHOWA. They got potatoes of 455 bags for production. 

They didn’t get any cash as well as any scheme from the government side for 

production. They were required to get seeds for potato, medicines, fertilizers but he 

didn’t get it.  

11. PW-3 AJIT NARZARY in his evidence has deposed that the accused was working as 

an officer of the agriculture department. The incident took place in 2011. The 

accused informed them to take loan of KCC for the cultivation of potatoes and 

because of it they took loan of Rs. 3.25 lakhs. The accused also assured that they 

will be paid Rs. 7000/- per bigha out of 150 bighas. But the cultivation was not good 

one and the accused didn’t paid the money. They were not informed and the 

accused used the loan of KCC and went away and because of it the informant lodged 

this case.  

12. During his cross examination he stated that they had formed the society under the 

leadership of the informant. It was the informant who insisted them to take loan. It 

was the informant who had consulted the office about the government scheme. They 

didn’t saw any documents of the government scheme. They got 4 sprayers and two 

hand pumps as part of the scheme as well as 20 kg’s of medicines. They didn’t get 

the fertilizers. It was the informant who had contacted the bank for the loan. He 

didn’t know what was the amount of money misappropriated as well as he didn’t 

know what was the amount they were to get.  

13. PW-4 KHADE HAZARIKA in his evidence has deposed that the government had 

issued the money which they were entitled and it was given to the accused as he 

was the agricultural officer, SADIYA. They didn’t get any money. They have 

committed breach of trust by taking away the money from the public and because of 

it the public lodged this case.  

14. At the stage of cross examination he stated that the accused didn’t gave any 

document in connection with the scheme. He didn’t remember what was the money 

received by him.  
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15. PW-5 PUSPA NATH in his evidence has deposed that in the year 2010 the 

government had taken up initiative of production of potatoes in their locality. It was 

informed to them that per bigha they will be given Rs. 7000/- for the 995 bighas of 

land. They cultivated but they didn’t get the fruits out of it. He got only Rs. 15,000/- 

for 18 bighas of land. He came to know that the government had send their money 

but he thinks that the accused had misappropriated the amount. Later on, the public 

lodged the case against the accused person.  

16. At the stage of cross examination he stated that he didn’t had any idea about the 

schemes.  

17. PW-6 KUNJA LAL THAPA in his evidence has deposed that they cultivated the land 

and they were to get Rs. 7000/- per bigha but he got around Rs. 18,000/- They 

lodged the complaint at the agriculture office but he didn’t get any results.  

18. During his cross examination he stated that he didn’t carried out his cultivation under 

the society which has been named in the FIR. He didn’t any idea about the 

government schemes.  

In this case I have the heard the arguments of the learned counsel from the side of 

defence as well as the learned ASST.PP at length. 

19. This is a case where the accused person has been charged u/s 409 of IPC. In this 

case, the prosecution has examined as many as 6 PW’s to prove this case. From the 

perusal of the evidence on record it appears that the evidence of PW1 is itself 

expunged from this case as the evidence in chief of the informant was not completed 

in this case as well as the informant had failed to face the test of cross examination. 

Hence, in such a case the evidence of the informant cannot be accepted as gospel’s 

truth.  

20. However, it is apparent and clear from the evidence of PW1 that the whole evidence 

of PW1 is itself contradictory to the evidence of other PW’S.  

21. Now, let us have a look at the meaning of the word entrustment. The word 

“entrustment” itself means that the assured should impose some real and 

conscious volition on the person to whom he delivers the goods some 

species of fiduciary duty.  

22. In order to attract the provisions of section 409 of IPC the prosecution 

must prove two important ingredients: (A) the factum of entrustment & 

(B) the factum of misappropriation of the entrusted articles.  

23. For proving offence u/s 409 IPC, the essential ingredients are (i) that the accused 

was entrusted property in any manner or that such property was in his dominion in 
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his capacity of a public servant or as banker, merchant, facture, broker, attorney or 

agent, in the way of his business in such capacity, (ii) that the accused committed 

breach of trust in respect of that property.  

24. It is also apparent and clear from the evidence of PW’S that there was no such 

document seized in connection with this case nor it has been brought to light by the 

prosecuting side. However, it is an admitted fact that the accused person was 

working at the agricultural department and this cannot be denied at all. But it is also 

apparent that there was no such entrustment being brought to light by the 

prosecution side. In this case, it has been brought to light that the accused person 

had used the money by himself and thereafter the PW’S had to suffer the pain but in 

this case it is also clear that no such document could be brought to light nor any 

such document had been seized in connection with this case by the investigating 

agencies so as to prove the fact that the accused person was entrusted with the 

government scheme and thereby he misappropriated the money which was meant 

for the cultivation of potatoes.  

25. At this juncture, let us have a look at the evidence of PW3 and on close scrutiny of 

the evidence of PW3 it appears that the accused person had utilized the money by 

himself but during his cross examination he stated that he didn’t had any idea about 

the money which came from the government and what was the misappropriation 

committed by the accused person. But it has been admitted by PW3 that he had 

received the instruments & medicine for cultivation. In this case, it could be made 

clear that PW3 didn’t had any idea about the occurrence.  

26. However, it appears from the statement of the accused person under section 313 of 

CrPC and it has been stated by the accused “that there was no question of cash as it 

is related to kinds.” The above statement of the accused person can accepted in this 

case as it is apparent from the evidence of PW2 & PW3 that they had received 

potatoes, instruments as well as medicines from the department.  

27. It is apparent from the evidence of PW4 that he got some money from the accused 

and the other amount was misused by the accused person and it has been admitted 

by PW4 that there was an amount of Rs. 1 crore which came from the government 

side but he didn’t had any document with him to prove it. At this stage, I would like 

to point it out that it cannot be accepted as gospel’s truth and it has also been 

admitted that he didn’t get any money also. Similarly, the evidence of PW5 & PW6 

cannot be accepted as sufficient enough to warrant conviction of the accused 

person.  
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28. However, it has been admitted the accused person that there was no work relating 

to cash but it comes in kinds and it also appears that the loans are issued by the 

banks and it has nothing to do with the accused person. But even if the accused 

person has been alleged to have committed the offence but the prosecution side has 

failed to bring to light the ingredients of section 409 of IPC. There has been a major 

lapse on the part of the prosecution side whereby the witnesses couldn’t be 

examined in this case as well as there has been lapse on the part of the investigating 

agencies to investigate the case. It is a case u/sec 409 of IPC and no such 

documents nor any material exhibits has been seized in connection with this case so 

as to build up a strong prosecution case.  

29. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

30. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 

hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

31. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

32. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 409 of IPC and hence the accused person deserved to be 

acquitted of the offences leveled against him.    

ORDER 

In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 409 of IPC and hence he is acquitted 

from this case and thereby set at liberty. 
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Make necessary entry in the Judgment register. 

The bail bond of the accused person shall remain for 6 months in view of section 

437 A of CrPC. 

Given under my hand and seal of this court on this the 28TH day of FEBRUARY, 

2018at SADIYA COURT. 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

SADIYA, TINSUKIA 

 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: KUNJA BASUMUTARY 

PW2: SUREN DAIMARY 

PW3: AJIT NARZARY 

PW4: KHUDE HAZARIKA 

PW5: PUSPA NATH 

PW6: KUNJALAL THAPA 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS: NIL 

DEFENCE EXHIBITS: NIL 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

SADIYA, TINSUKIA 

 

 


